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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

HORI ZON OUTDOOR, LLC, et al., CASE NO.: CV 02-3465 ABC ( PLAX)
Plaintiffs,
ORDER RE: PLAI NTI FFS MOTI ON ON
DEFENDANT’ S SUGGESTI ON OF
MOOTNESS; PLAI NTI FFS' MOTI ON FOR
PRELI M NARY | NJUNCTI ON

V.
CI TY OF | NDUSTRY, CALI FORNI A,
Def endant .

N N e e e e e e e

This case involves a First Anendnent challenge to Defendant City
of Industry’'s (“Defendant’s” or the “City’s”) ordinance regul ating
advertising displays and ot her outdoor signs. Pending before the
Court are (1) the Motion in Response to Defendant’s Suggestion of
Moot ness (the “Motion”) filed by Plaintiffs Horizon Qutdoor, LLC
(“Horizon”) and Adam Sussman (“Sussman,” and together with Horizon,
“Plaintiffs”) and (2) Plaintiffs’ Mdtion for a Prelimnary |Injunction
enj oi ni ng enforcenent of Defendant’s original sign ordinance.
Plaintiffs’ Mtion in Response to Defendant’s Suggestion of Mbotness
canme on reqgularly for hearing on Cctober 21, 2002. The Court wthheld
i ssuance of an order with respect to Plaintiffs’ Mtion for

Prelimnary Injunction on July 22, 2002, because the Cty raised
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i ssues of Horizon's standing and noot ness based on Defendant’s all eged
i npl enentation of a new ordi nance. Having resolved those issues in
Plaintiffs’ favor, the matter is placed back on cal endar on Cctober

21, 2002. Having considered the parties’ filings and argunents of
counsel, the Court hereby GRANTS (1) Plaintiffs’ Mtion in Response to
Def endant’ s Suggesti on of Mdwotness and (2) Plaintiffs’ Mtion for a

Prelimnary Injunction for the reasons stated bel ow.

| .  FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Horizon is a limted liability conmpany organi zed under
the laws of the State of Georgia and in the business of buying or
| easi ng | and upon which to construct signs to be used for the
di ssem nati on of both commercial and noncommerci al speech. First
Amended Conmplaint (“FAC’) § 1, 9. Plaintiff Sussman is a resident of
the State of California and the owner and representative of Horizon.
FAC § 2. Defendant City of Industry is a political subdivision of
California located in the Los Angel es area and has no residenti al
zoning. FAC Y 3, Decl. of Mke Kissell  2; Decl. of Ralph D. Hanson
1 2. Defendant adopted an ordi nance regul ati ng display of advertising
signs (“Sign Ordinance”) in June 1961, Decl. of Anthony R Taylor, Ex.
K to Conplaint, and anmended it in August 1993, id. Ex. J, and again in
May 1999, id. Ex. I. See also Ex. A to the Conpl aint.

The Sign Ordinance provides, in relevant part, that “[n]Jo sign or
advertising matter of any kind shall be placed or maintained on any
property in the city without first obtaining a permt fromthe city
manager.” Sign Ordinance § 15.32.010B. Further, “no off-site
advertising display shall be placed or maintained within six hundred

sixty feet fromthe edge of the right-of-way of, and the copy of which

2




© 00 N oo o B~ wWw N P

NN N RN NN N NN R P R R R R R R R R
oo N o o M WO N P O ©O 0O N o o ON -, O

is visible from any interstate or primary highway, unless the
applicant for the display first denonstrates approval of the
California Departnment of Transportation or other applicable state
agency in accordance with Section 5405(e) of the California Business
and Professions Code.” 1d. 8 15.32.030.

An “off-site advertising display” is defined as “any outdoor sign
whi ch adverti ses goods, products, services or facilities not sold,
produced or conducted on the prem ses on which the sign is |ocated .

.7 1d. § 15.32.050. Of-site advertising displays are only
permtted if they were lawfully erected prior to July 1, 1996.
See id. 88 15.32.060J; 15.32.070L(1).' Any other sign “not
specifically permtted” by the Sign Ordinance is also prohibited. Id.
§ 15. 32. 060K. 2

The Sign Ordinance allows the city manager to issue permts for
specific kinds and sizes of signs for shopping centers, freestanding
commercial stores, office buildings, gasoline service stations,

t heaters, drive-through busi nesses, autonobile agencies, real estate
for sale or l|ease, industrial buildings, and charity events. 1d. 8
15.32.070B - 15.32.070K. Any violation of the Sign Ordinance is a

m sdeneanor. [d. 8§ 15.32.070A(3). Nonconform ng signs may be ordered
renoved, w thout compensation. [d. 8§ 15.32.080B(1).

The Sign Ordinance provides for the replacenent, repair, and
rel ocation of pre-existing off-site advertising displays. Sign
O di nance 8§ 15.32.070L(1), (4).

2Prohi bited signs include pole signs except for shopping centers,
roof signs, wall signs that extend above the building, rotating and
ani mated signs, portable signs, vehicle-nmunted signs, balloons or
other inflatable signs, flags that are not governnent flags, banners
except those that are allowed as tenporary signs, and projecting
signs. Sign Odinance § 15.32. 060A-1.

3
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No sign may be erected w thout perm ssion of the owner of the
property. [1d. 8 15.32.010A. Plaintiffs signed | eases with two
| andowners in the Cty of Industry that would all ow Horizon to post
of f-site advertising displays on the properties. Decl. of Adam
Sussman f 4. Those properties, as well as a third where Horizon has
subsequent |y obtained permi ssion to post signs, are located in heavily
commercial areas along Interstate 60. I1d. § 6. Plaintiffs submtted
two applications for the first two properties on April 18, 2002.
Id. § 7.2 On April 19, 2002, the City sent Horizon a letter stating:

Your applications for sign approvals at 17008 Evergreen

Pl ace and 17050 Evergreen Pl ace cannot be processed and are

encl osed. The proposed signs are not permtted in the Cty

of I ndustry.
Decl. of Anthony R Taylor Ex. G; Ex. Ato OGop'n to Plaintiffs
Motion re: Moot ness.

Horizon filed a conplaint on April 26, 2002, alleging that the
Sign Ordinance violated the free speech rights guaranteed by the
federal and state constitutions. Horizon filed a notion for
prelimnary injunction on May 9, 2002, noticed for hearing on June 10,
2002. On May 28, 2002, after the parties stipulated to extend the
briefing schedule, the Court continued the hearing on the notion to
June 24, 2002. Defendant filed an Opposition on June 3, 2002.
Horizon filed a Reply on June 10, 2002. On June 24, 2002, the Court
continued the hearing at the request of the parties to allowthemto
engage in settlenent negotiations. On July 17, 2002, the parties

filed a joint status report indicating that the Cty had rejected

3Nei t her party has provided the Court conplete copies of these
appl i cati ons.
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Hori zon’s settlenent offer.* In response to Plaintiffs’ conplaint
chal l enging the constitutionality of the Sign Odinance, on July 10,
2002, Defendant adopted Ordi nance No. 681-U (the “Urgency Odinance”),
an interimsign ordinance, and commenced work on a new ordi nance
adopted by the City Council on Septenber 12, 2002 and effective as of
Cctober 12, 2002. Opp'n to Plaintiffs’ Mtion re: Motness at 9: 13-
15, Defendant’s Separate Statenent of Facts at 2:9-26 and Ex. A,

Cct ober 15, 2002 Joint Status Report at 3:8-9.

On August 5, 2002, Defendant filed a notion to dismss Horizon’s
conplaint for |ack of standing. The notion was set for hearing on
Septenber 9, 2002. On August 20, 2002, Plaintiffs filed the FAC,
addi ng Sussman as a plaintiff. Plaintiffs also filed a response to
Defendant’s notion. The Court struck Defendant’s notion to dismss
for lack of standing as nobot on August 22, 2002 and the schedul ed
heari ng date was vacat ed.

On Septenber 3, 2002, the parties filed their joint status report
with the Court. On Septenber 6, 2002, Plaintiffs filed its Mtion in
Response to Defendant’s Suggesti on of Mot ness, claimng that
Def endant has suggested that Plaintiffs’ constitutional challenge of
the Sign Ordinance should be disnm ssed as noot as a result of
Def endant’ s proposed sign regulations. Mtion re: Motness at 1:24-
25. At the scheduling conference held on Septenber 9, 2002, the Court

set a briefing schedule on the issue of npbotness. On Septenber 24,

“The parties failed to deliver a courtesy copy of the report to
chanbers, as directed by the Court’s July 1, 2002, Mnute Order. The
parties are adnoni shed to carefully follow the Court’s orders.

5




© 00 N oo o B~ wWw N P

NN N RN NN N NN R P R R R R R R R R
oo N o o M WO N P O ©O 0O N o o ON -, O

2002, Defendant filed a notion to dismiss.® On COctober 1, 2002,

Plaintiffs filed their reply.

1. Dl SCUSSI ON

A MOOTNESS

In their Mdtion, Plaintiffs contend that (1) Defendant has failed
to establish that the conduct challenged is sufficiently unlikely to
occur to render Plaintiffs clains noot; (2) their damages cannot be
rendered noot by the passage of new regul ations; and (3) their
challenge to the restrictions contained in the Sign Odinance i s not
noot because Plaintiffs obtained vested rights to post signs under
t hose regul ations.®

In its Opposition, Defendant argues that (1) the restrictions
contained in the new ordi nance are constitutionally perm ssible; (2)
no | egal purpose will be achieved by enjoining a superseded ordi nance;
and (3) Plaintiffs secured no vested rights in their applications.
1. Def endant Has Not Denonstrated that its Unconstitutional Conduct

W1l Not Cccur in the Future.

“I't is well settled that a defendant’s voluntary cessation of a
chal | enged practice does not deprive a federal court of its power to

determine the legality of the practice.” Cty of Mesquite v.

> As the Court previously indicated at the Schedul i ng Conference
that the operative brief on this subject would be Plaintiffs’ Motion,
the Court regards Defendant’s notion as an opposition to Plaintiffs’
Mot i on, and disregards those sections of Defendant’s notion that are
beyond the scope of Plaintiffs’ Motion.

6As for Plaintiffs’ additional argunents, that Court finds that
the constitutionality of the new ordi nances and Defendant’s delay in
passi ng a new permanent ordi nance are factors in determ ning whet her
Def endant can establish that the chall enged conduct will not occur in
the future, and need not be addressed separately.

6
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Aladdin’s Castle, Inc., 455 U S. 283, 289 (1982). However, “[a] case

m ght beconme noot if subsequent events made it absolutely clear that

the all egedly wongful conduct could not be reasonably expected to

recur.” 1d. at 289 n. 10. The defendant has the burden of show ng
that the “likelihood of further violations is sufficiently renote to
make injunctive relief unnecessary.” See id.

In National Advertising Conpany v. Gty of Ft. Lauderdale ("Ft.

Lauderdale 1”), the court found that the plaintiff’s clains under the
chal | enged sign code were not noot because “it renmain[ed] uncertain
whether the City would return the sign code to its original formif it
managed to defeat jurisdiction.” 934 F.2d 283, 286 (11" Cir. 1991).

See also National Advertising Conpany v. City of Babylon, 900 F.2d

551, 554 n.2 (2™ Cir. 1990)(“A voluntary repeal of a constitutionally
repugnant | aw does not necessarily noot challenges to it, because
wi thout a judicial determ nation of constitutionality the particular

governing body remains free to reinstitute the law at a |ater date.”)

In response to Plaintiffs’ suit, Defendant enacted the Urgency
Ordi nance on July 10, 2002, pending passage of Ordinance No. 684 (the
“New Ordi nance”). Septenber 3, 2002 Joint Status Report at 2:19-20,
Ex. Ato Defendant’s Separate Statenent of Status. The Urgency
Ordi nance incorporates by reference nmany of the provisions of the Sign
Ordi nance, which Plaintiffs have challenged on First Anmendnent
grounds. The New O di nance becane effective on Cctober 12, 2002.
Cct ober 15, 2002 Joint Status Report at 3:8-9, Ex. Ato Joint Status
Report.

Plaintiffs contend that both the Urgency Ordi nance and the New

Ordi nance contain constitutionally repugnant provisions and

7
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denonstrate Defendant’s intention to continue to violate the First
Amendnent. According to Plaintiffs, the Ugency Ordinance is content-
based and provides city officials with inperm ssible discretion.
Motion at 6:20-21, 7:4-5. For exanple, the Urgency Odinance bans
certain types of signs with comrercial nessages, and continues to
regul ate signs based on content, see e.g. Urgency Odinance

84(E), (K)(banning flags and portable signs); 84(R)(banning off-site
nmessages); 85(B),(C) (allowi ng on-site signs based on content). The
Urgency Ordinance al so bans all signs on public property unless

previ ously approved by Defendant and all ows Defendant to regul ate
content based on its determ nation that “the sign comruni cates a fact
or attribute of that property which is of interest to the general
public.” Urgency Ordinance 84(C), 85(C). It also bans certain types
of signs, including pennants, streanmers and banners, in their
entirety. Urgency Odinance 84(E),(M. The Urgency O dinance al so

i ncorporates by reference portions of the previously challenged Sign
O di nance, such as 815.32.070 B through K, which contain content-based
restrictions and preferences for signs posted by favored businesses.
Motion at 7:12-22, Urgency Odinance 87(G . The Urgency O di nance
provides for a detailed application process but does not require

Def endant to grant or deny an application, and gives no recourse to an
applicant who fails to receive a response. Mtion at 7:22-8:1
Urgency Ordinance 87(A). In order to appeal the denial of a permt,
an applicant must pay a $250 appeal fee. Mdtion at 8:12-14, Urgency
O di nance 812(A). The City Council may del ay consideration of the
appeal indefinitely if it decides that there is “good cause” to do so.
Mbtion at 8:14-15, Urgency Odinance 812(A).

According to Plaintiffs, the New O di nance al so includes content-

8
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based restrictions w thout denonstrating why the content will have a
negati ve inpact on Defendant’s interest. Mdtion at 9:8-10. For
exanpl e, the New Ordi nance continues to regul ate signs based on
content. New O dinance 815.32.020. The New Ordi nance incorporates a
new provi sion which Plaintiffs challenge on First Anendment grounds in
the FAC. a general prohibition of carrying signs “displaying a
commerci al message” on public property and in the public right-of-way,
which Plaintiffs construe as limting picketing, denonstrations and
protests on all public land. Mtion at 9:12-18, New O di nance

§15. 32. 040(E).

In its opposition, Defendant argues first that the New O di nance
is the only operative ordi nance for purposes of determ ning whet her
Def endant intends to continue to regulate signs in an unconstitutional
manner.’ Qpp’'n at 14:3-6. Defendant al so argues that the New
Ordinance indicates the CGity's intent to conply with the law. Opp’'n
at 14:12-14. According to Defendant, the New O di nance denonstrates
the Gty's “substantial interest in reducing pedestrian and vehi cul ar
traffic safety hazards and protecting and enhancing the city’s
aesthetic environnment.” QCpp’ ' n at 14:15-17, New Ordinance 81. The New
Ordinance also clarifies the sign application process, setting tine
limts for decisions regardi ng applications, hearing of appeals and
i ssui ng deci sions on appeals. Opp’'n at 15:1-9, New O di nance

§§15. 32. 080(D), 15.32.130(A).

"The Court is unpersuaded by Defendant’s position that the only
operative ordinance is the New Ordi nance. At the tinme Defendant fil ed
its opposition, the Urgency Odinance, not the New Ordi nance, was in
effect. Thus, the Court nust entertain Plaintiffs constitutional
chal l enges to both the Urgency Ordinance and the New O di nance in
making its determ nation concerning the |ikelihood of Defendant’s
continuing First Amendment violations.

9
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Def endant al so contends that distinguishing between on-site and

of f-site signs does not violate the Constitution, citing Metronedia,

Inc. v. San Di ego, 453 U.S. 490, 512 (1981)(finding that a city could

reasonably conclude that a commercial enterprise--as well as the
public--has stronger interests in identifying its place of business
and advertising its products than in using its space to advertise

commercial enterprises |ocated el sewhere) and Qutdoor Systenms, Inc. v.

City of Costa Mesa, 997 F.2d 604, 611-612 (9'" Cir. 1993)(the fact

that cities have concluded that sone comrercial interests outweigh
their nmunicipal interests does not nean they nust give simlar weight
to all commercial advertising). Further, Defendant argues that
Plaintiffs have m scharacterized the New Ordi nance, which limts
handhel d signs only when they display a “comercial nmessage.” Opp’'n
at 17:2-17, 815.32.040(E). According to Defendant, its restrictions
of certain types of signs are permssible in furtherance of its
legitimate interests in traffic safety and aesthetics. Opp’'n at 18:7-
11, §15.32.10(A)-(B), (O, (J).

The issue of the constitutionality of the Urgency O di nance and
the New Ordinance is not currently before the Court. However,
evi dence of the retention of previously challenged provisions of the
Sign Ordinance and Plaintiffs’ arguments concerning the
unconstitutionality of various portions of both ordi nances have not
been sufficiently rebutted by Defendant. The Court therefore finds
that Defendant has failed to neet its burden to denonstrate that the
l'ikelihood that it will continue to violate the First Amendnent is
sufficiently renote to neet the stringent test for nobotness. City of
Mesquite, 455 U. S. at 289 n.10. Dismssal of Plaintiffs clainms on

t he grounds of nootness is therefore not appropriate.

10
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2. Plaintiffs’ Cainms for Damages Based on the Enforcenent of
Unconstitutional Regul ati ons Cannot be Rendered Moot by the
Passage of New Regul ati ons

The Supreme Court held in Gty of Mesquite that revisions to a

chal | enged ordi nance do not render a plaintiff’s claimnoot, as “the
city's repeal of the objectionable | anguage woul d not preclude it from
reenacting precisely the sane provision if the District Court’s

j udgment were vacated.” 455 U. S. at 289. Wiere a defendant city does
not establish that the Iikelihood of further violations is
sufficiently renote to dismss a plaintiff’s clains, those clains
shoul d be decided on the nerits, even in the face of a new regul ation.
Id. “Mere voluntary cessation of allegedly illegal conduct does not
noot a case; if it did, the courts would be conpelled to | eave the
defendant free to return to his old ways.” 1d. at n. 10, citing
United States v. WT. Grant Co., 435 U. S. 629, 632 (1953). Wile a

case m ght beconme npot under circunstances in which it was absolutely
clear that the allegedly wongful behavior would not recur, the burden
is with the alleged wong-doer to denonstrate that the |ikelihood of
additional violations is sufficiently renote to render injunctive

relief unnecessary. See id.; see also Ft. lLauderdale I, 934 F.2d at

286 (amendnents to sign code do not render case noot where it was
uncertai n whether the defendant would return the sign code to its

original formif it prevailed in the action); Florida Qutdoor

Advertising, L.L.C. v. Gty of Boynton Beach, 182 F. Supp. 2d 1201,

1213 (S.D. FI. 2001) (where plaintiff filed permt applications under

previ ously chal l enged sign code, the enactnent of a new ordi nance did

not nmoot plaintiff’s clains); Wlton Manors Street Systens v. City of

Wlton Manors, 2000 W. 339123332, *6 (S.D. Fla. 2000)(sane).

11
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Def endant contends that no | egal purpose will be achi eved by

enj oi ning a superseded ordi nance, citing National Advertising Conpany

v. City of Ft. Lauderdale, CV No. 99-6750 (11th Cr., Cctober 26,

1999) (“Ft. Lauderdale I17). Def endant’s reliance on Ft. Lauderdale

Il is msplaced, as the fact that a constitutional ordinance had
al ready been adopted at the tinme the plaintiff’'s permt application
was deni ed distinguishes it factually fromthe instant case.

Def endant al so attenpts to anal ogi ze the instant case to Nati onal

Advertising Co. v. The Gty and County of Denver, in which the court

declined to grant the plaintiff injunctive relief, finding that “[a]t
the time the district court held the clainms noot, the new ordi nance
had been enacted and the old ordinance repealed.” 912 F.2d 405, 412
(10" Cir. 1990). |In that case, plaintiffs submtted applications
during a period in which the defendant was actively pursui ng enact nment
of a new ordinance to replace its existing unconstitutional ordinance.
See id. at 413. In fact, at the tine the plaintiff submtted its
applications, the old ordi nance was not being enforced, and the
defendant city had notified the plaintiff that its applications would
be consi dered based on the proposed repl acenent ordi nance. See id.
Based on these facts, the appellate court affirmed the district
court’s holding that the plaintiff’s clainms were noot, finding that
injunctive relief would be neaningl ess because of the repeal of the
ordi nance, and that plaintiff’s know edge at all relevant tines of the
i mm nent repeal of the unconstitutional ordinance and passage of a new
ordi nance defeated its danages clains. See id. at 412-13. The
primary distinction between Denver and the instant case, which

Def endant fails to grasp, is that at the time the plaintiff in Denver

filed its applications, it was aware that the defendant was in the

12
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process of anmending its sign regulations and that its old regul ations
were not in effect. |In the instant case, Defendant did not begin the
process of anmending its regulations until after Plaintiffs filed suit
chal l enging the constitutionality of the Sign Ordinance. In addition,
in Denver, although the plaintiff would have been entitled to a permt
under the prior ordinance, it was denied a permt under the new
ordi nance. The court found that even had plaintiff’s application been
approved based on the old ordinance, it would have been i medi ately
resci nded at the time the new ordi nance was enacted. 912 F.2d at 412.
Therefore, declaratory relief was unavail abl e because plaintiff was
not entitled to a permt under the new ordi nance. |d. at 412-413. As
di scussed above, these facts are entirely dissimlar fromthe facts in
the instant case, and Defendant’s reliance on Denver is therefore
m spl aced.

The Court finds anple |egal support for the position that the
i npl enentati on of a new ordi nance does not noot a plaintiff’s claim
under a prior ordinance. This Court therefore agrees with Plaintiffs
that their clains for damages are not nooted by Defendant’s adoption
of the Urgency O dinance or the New O di nance.
3. Plaintiffs Obtained Vested Rights to Post Signs at the Tine the

Applications Wre Filed under the Sign Odinance.

Based on the law in existence at the tine the permt applications
were submtted, Plaintiffs have obtained vested rights to post signs.

See e.g. Boynton Beach, 182 F. Supp. 2d at 1213 (where plaintiff filed

permt applications under challenged sign code, plaintiff had obtai ned

vested rights); WIlton Manors, 2000 W. 339123332 at *6 (where no valid

ordi nance existed at the tinme the plaintiff filed its permt

applications, the court found that plaintiff’s rights had vested).

13
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In Ft. Lauderdale Il, the court rejected the defendant city’s

argunent that the plaintiff acquired no vested rights to the permts
or their use because plaintiff could not denobnstrate reliance on the
| aw prior to adoption of a constitutional ordinance. See slip op. at

7. Simlar to Fort Lauderdale Il, in the instant case, at the tinme

Sussman submtted his applications, a “legal vacuuni existed: the Sign
Ordi nance was invalid and no new ordi nance had been publicly proposed.

Foll owi ng the reasoning of Ft. Lauderdale Il, this Court finds that

Plaintiffs need not show reliance on the Sign Ordinance in order for
their rights to vest, because Defendant’s wongful conduct has denied
Plaintiffs the opportunity to rely. |1d. at 7-8.

In its Opposition, Defendant argues that Plaintiffs never had
vested rights because Plaintiffs never submtted a conpl eted
application to Defendant. Qpp’'n at 3:2-4. |In support of this
position, Defendant clains that Sussman’s applications were returned
because they were “inconplete” and that this rejection of the
applications did not constitute a denial, citing Defendant’s rejection
letter. QOpp’'n at 3:16-17. The Court finds Defendant’s argunent
specious. The rejection letter indicates that the applications could
not be processed because the proposed signs were “not permtted.”

Def endant’ s contention that the applications were not denied is

di si ngenuous and in conflict with the content of the letter itself,
which on its face denies Plaintiffs’ application and contains no
reference to the applications being “inconplete.”

Def endant al so attenpts to distinguish the instant case from
those cited by Plaintiffs, where the courts found that the plaintiffs’
rights had vested upon denial of their permt applications in the

absence of a valid regulation. Defendant states that “while the

14
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Sussman Application was submtted when an arguably unconstitutiona
si gn ordi nance exi sted, a second and unchal | enged Ordi nance was in
effect.” OCpp' n at 6:11-12. Defendant’s argunent is conpletely
wi t hout factual support. Odinance No. 644, the “valid’” ordinance to
whi ch Def endant refers, anmends certain sections of the Sign O dinance
but cannot be construed as an i ndependent regul ati on.

The Court is unpersuaded by Defendant’s argunments. Plaintiffs
have chal l enged the constitutionality of the Sign Odinance, and
Def endant has failed to denpnstrate that an ordi nance i ndependent of
the Sign Ordinance was in place at the tine the applications were
filed, thus creating a “legal vacuum” Defendant has al so provi ded no
support for the position that Plaintiffs’ applications were not denied
but were rejected because they were “inconplete.” The Court finds
that Plaintiffs’ rights vested under the Sign Ordinance at the tine

the permt applications were filed and that their clains are therefore

not noot.
B. | NJUNCTI VE RELI EF
1. Standard for a Prelimnary Injunction

To obtain a prelimnary injunction, a plaintiff nust show
“either: (1) a likelihood of success on the nmerits and the possibility
of irreparable injury; or (2) that serious questions going to the
nmerits were rai sed and the bal ance of hardships tips sharply inits

favor.” MWalczak v. EPL Prolong, Inc., 198 F.3d 725, 731 (9" Gr.

1999). “These two alternatives represent extrenes of a single
continuum rather than two separate tests.” 1d. (internal quotations
omtted). “Thus, the greater the relative hardship to [a plaintiff],
the |l ess probability of success nust be shown.” 1d.

2. Whet her State or Federal Law Applies
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Plaintiffs have brought suit under both the First Amendnent to
the United States Constitution and the simlar provisions of the
California Constitution.® The Ninth Crcuit follows the doctrine that
federal courts “should avoi d adjudication of federal constitutional

claims when alternative state grounds are available.” Vernon v. City

of Los Angeles, 27 F.3d 1385, 1391-92 (9th G r. 1994). “Where the

state constitutional provisions offer nore expansive protection than
the federal constitution, [the Court] mnmust address the state
constitutional clains in order to avoid unnecessary consi deration of
the federal constitutional clainms.” [d. at 1392. Thus, “[i]f the
California Constitution provides ‘independent support’ for
[Plaintiffs’] clains, then ‘there is no need for decision of the

federal [constitutional] issue.”” Carreras v. City of Anaheim 768

F.2d 1039, 1042-43 (9th Cr. 1985)(quoting Cty of Mesquite v.

Aladdin’s Castle, Inc., 455 U S. 283, 294-95 (1982)) (applying

California | aw).
The California Constitution provides, in pertinent part: “Every
person nmay freely speak, wite and publish his or her sentinents on

all subjects, being responsible for the abuse of this right. A |law

may not restrain or abridge liberty of speech or press.” Cal. Const.
art. |1, 8 2; conpare U S. Const. anend. 1 (“Congress shall make no | aw

abridging the freedom of speech, or of the press; or the right
of the peopl e peaceably to assenble, and to petition the Governnent
for a redress of grievances.”). “The California Constitution, and

California cases construing it, accords greater protection to the

8Curiously, Plaintiffs’ brief cites Georgia case |aw, not
California case law. Plaintiffs’ counsel is adnonished to cite to
relevant California cases in future briefing.
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expression of free speech than does the United States Constitution.”

Gonzal ez v. Superior Court (City of Santa Paula), 180 Cal.App.3d 1116,

1122 (1986) (citing Robins v. Pruneyard Shopping Center, 23 Cal. 3d

899, 903, 907-10 (1979), anobng others). The state constitutional
provi sions are nore protective and inclusive of the rights to free
speech and press than the federal counterpart. 1d. at 1123.

Wiile the free speech provisions differ, California courts draw
upon both state and federal |aw for their state constitutional

anal yses. See U.C. Nucl ear Wapons Labs Conversion Project v.

Lawr ence Livernore Lab., 154 Cal.App.3d 1157, 1163 (1984); Gonzal ez,

180 Cal. App. 3d at 1123 (federal |aw provides guidance). *“Federal
principles are rel evant but not conclusive so long as federal rights
are protected.” Robins, 23 Cal.3d at 909. “[Where state |aw affords
greater protection to expression of free speech than federal | aw,
state law prevails.” Gonzales, 180 Cal.App.3d at 1122. These
principles will guide the Court in its analysis of Plaintiffs’
constitutional chall enges.
3. Whet her Plaintiffs Have Standi ng

As a threshold matter, Defendant contends that Plaintiffs do not
have standing to challenge the Sign O dinance because Plaintiffs have
not conplied with California Business & Professions Code § 5405 and
because Plaintiffs’ permt applications were denied on this basis.?®

The Court disagrees and concludes that Plaintiffs have standing to

°Def endant al so argued in its notion to dismss for |ack of
standing, filed August 5, 2002, that Horizon did not have standing
because (1) the permt applications and the conplaint were filed
before Horizon’s formation and (2) Sussman, not Horizon, filed the
permt applications. This Court has already stricken Defendant’s
noti on as noot, based on the addition of Sussman as a nanmed Plaintiff
in the First Anmended Conpl aint.

17




© 00 N oo o B~ wWw N P

NN N RN NN N NN R P R R R R R R R R
oo N o o M WO N P O ©O 0O N o o ON -, O

bring this chall enge.

Article Il standing contains three elenents: (1) “an injury in
fact”; (2) “a causal connection between the injury and the conduct
conplained of”; and (3) likelihood that the injury will be

Luj an v. Defenders of

redressed by a favorabl e decision.

Wldlife, 504 U S. 555, 560-61 (1992). The first elenment of the

standing inquiry — the injury in fact —is “an invasion of a legally
protected interest which is (a) concrete and particularized . . . and
(b) ‘actual or immnent, not conjectural’ or ‘hypotheticall.’” |[d. at

560 (citations omtted). A plaintiff must show that he has
sustained or is immedi ately in danger of sustaining sone direct injury

as the result of the challenged official conduct.’” 4805 Convoy, Inc.

v. Gty of San Diego, 183 F.3d 1108, 1111-12 (9th G r. 1999) (quoting

Cty of Los Angeles v. Lyons, 461 U S. 95, 101-02 (1983)). *“Thus, a

‘plaintiff generally nust assert his own legal rights and interests,

and cannot rest his claimto relief on the legal rights or interests

of third parties. Id. at 1112 (quoting Secretary of State of

Maryl and v. Joseph H Minson Co., Inc., 467 U S. 947, 955 (1984)

(“Munson™)) .

When a case concerns a challenge that a statute or ordi nance is,
on its face, unconstitutional, particularly in the First Anendnent
context, the type of facial challenge at issue affects the standing
analysis. Wile a plaintiff must still denmonstrate an injury in fact,
a plaintiff may in sone circunstances assert not just his own
constitutional rights, but also the constitutional rights of others.
Id.

A statute may be facially unconstitutional if (1) “‘it is

unconstitutional in every conceivable application’” or (2) “‘it
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seeks to prohibit such a broad range of protected conduct that it

is unconstitutionally overbroad.”” Foti v. Cty of Menlo Park, 146

F.3d 629, 635 (9th Cr. 1998) (quoting Menbers of Cty Council v.

Taxpayers for Vincent, 466 U S. 789, 796 (1984)).%° The first type

of facial challenge involves a plaintiff who argues that the

statute “coul d never be applied in a valid manner because it is
unconstitutionally vague or it inpermssibly restricts a protected
activity.” Id. In such a case, courts apply the general rule that a
plaintiff has standing only to vindicate his own constitutional
rights, rights that have been, or are in inmnent danger of, being

i nvaded by the governnent’s inplenentation or enforcenent of that

statute. See id.; cf. FWPBS, Inc. v. Cty of Dallas, 493 U S. 215,

220-21, 237 (1990) (“There can be little question that the notel
owners have ‘a live controversy’ against enforcenent of [a] statute”
that regulates adult notels and other “sexually oriented businesses”).
However, an exception to the traditional standing rule applies in
the First Amendnent context when a plaintiff raises the second type of
facial challenge. Foti, 146 F.3d at 635. 1In this type of chall enge,
“the plaintiff argues that the statute is witten so broadly that it
may i nhibit the constitutionally protected speech of third parties.”

ld.; accord Munson, 467 U.S. at 956-57. In such a case, the general

[imtation on standing is rel axed because there exists “a danger of

chilling free speech” in society as a whole. Minson, 467 U S. at 956-

1A successful challenge to the facial constitutionality of a

|law i nvalidates the law itself.” Foti, 146 F.3d at 635; accord
Village of Hoffnman Estates v. Flipside, Hoffnan Estates, Inc., 455
U S 489, 495 n. 5 (1982) (“A ‘facial’ challenge . . . nmeans a claim

that the lawis ‘invalid in toto — and therefore i ncapable of any
valid application””) (quoting Steffel v. Thonpson, 415 U. S. 452, 474
(1974)).
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57. Thus, so long as a plaintiff hinself satisfies the injury in
fact requirenment, he has standing to argue that a lawis facially
overbroad as it relates to the expressive activities of others,

whet her or not he also challenges the law s overbreadth as it rel ates
to his own expressive activities. See id. (a for-profit professional
fundrai ser who contracts with charitabl e organi zati ons has standing to
chal l enge a statute that prohibits charitable organizations from
payi ng or agreeing to pay as expenses nore than 25 percent of the
anount raised in connection with any fundraising activity); see also

SSOC, Inc. v. County of dark, 152 F.3d 1136, 1142-43 (plaintiff,

whose First Anendnent activities are directly inpacted by the new
ordi nance, has standing to challenge the inpact of the overbroad
ordi nance on behal f of itself and others not before the court),

amended on ot her grounds, 160 F.3d 541 (9th Cr. 1998). The “prior

restraint” cases, where one who is subject to the |law alleges that a
licensing statute vests unbridled discretion in the decision-maker
over whether to permt or deny the expressive activity, fall into this

category. See Broadrick v. OCklahoma, 413 U. S. 601, 611-12 (1973)

(di scussing cases where a plaintiff has standing to bring facial

over breadth chal | enges, including prior restraint and unreasonabl e
time, place and manner clains, “not because his own rights have been
vi ol ated, but because of a judicial prediction or assunption that the
statute’s very exi stence nay cause others not before the court to
refrain fromconstitutionally protected speech or expression’); see

also Freedman v. Maryland, 380 U.S. 51, 56 (1965) (“In the area of

freedom of expression it is well established that one has standing to
chal l enge a statute on the ground that it del egates overly broad

licensing discretion to an adm nistrative office, whether or not his
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conduct could be proscribed by a properly drawn statute, and whet her

or not he applied for a license”); Cty of Lakewood v. Plain Dealer

Publ i shing Co., 486 U.S. 750, 755-56 (1988) (sane).

Here, both types of facial challenges are at issue. Plaintiffs

first contend that the Sign Odinance violates Central Hudson Gas &

Elec. Corp. v. Public Serv. Commin, 447 U.S. 557 (1980). A challenge

to regul ation of conmercial speech is “substantially simlar” to a

chal l enge of tinme, place, and manner restrictions, Board of Trustees

of State Univ. of N.Y. v. Fox, 492 U S. 469, 477 (1989), as

“unconstitutional in every conceivable application.” Foti, 146 F.3d
at 635. Wth regard to this challenge, Plaintiffs may have standi ng

only with regard to their own constitutional injury. See Centra

Hudson, 447 U.S. at 565 n.8 (“This analysis is not an application of
the ‘overbreadth’ doctrine.”). Plaintiffs also contend that the Sign
Ordi nance is unconstitutionally overbroad. See FAC T 37 (“The Sign
Ordinance . . . restrict[s] and prohibit[s] far nore speech than could
ever be justified by legitinate governnental objectives.”). Wth
regard to the chall enge under Freedman, for exanple, Plaintiffs also
have standing to assert the interests of third parties.

Plaintiffs have denonstrated the requisite injury in fact.
Sussman signed | eases with two | andowners in the Cty of Industry
allowing Plaintiffs to post signs on the properties. See Decl. of
Adam Sussman § 4. Plaintiffs then submtted two applications to the
City for permts to post signs. See id. at § 7. Those applications
were denied on April 19, 2002. See Decl. of Anthony R Taylor Ex. G
The parties dispute the nmeaning of the denial letter, which states:

Your applications for sign approvals at 17008 Evergreen
Pl ace and 17050 Evergreen Pl ace cannot be processed and are
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encl osed. The proposed signs are not permtted in the Cty

of Industry. A copy of the sign code is encl osed.
Id. Defendant focuses on the first sentence of the letter, contending
that the applications were not denied, but rather could not be
processed because Plaintiffs did not conply with California Business &
Pr of essi ons Code § 5405(e), as required by Section 15.32.030 of the
Sign Ordinance, and that the applications were therefore “inconplete.”
See Opp’'n at 1:18-28.% Nothing in the letter says that the
applications could not be processed because of a failure to conply
with § 5405(e).

Plaintiffs applied for permts, were not granted permts, and are
not allowed to install their displays. Because “the ordinance flatly
prohibit[s] [Plaintiffs'] off-site signs,” reapplying for a permt

after obtaining a state permt would be futile. Desert Qutdoor

Advertising, Inc. v. Gty of Mreno Valley, 103 F.3d 814, 818 (9"

Cir. 1996).% Accordingly, Plaintiffs have established an injury in
fact. For these reasons, the Court finds that Plaintiffs have
standing to chall enge the Sign Odinance.
4. Whet her the Sign Ordinance Violates Central Hudson

“The First Anendnent . . . protects conmercial speech from

unwar rant ed governnental regulation.” Central Hudson Gas & El ec.

Corp. v. Public Serv. Commin of N.Y., 447 U S. 557, 561 (1980) (citing

Virginia Pharnmacy Bd. v. Virginia Gtizens Consuner Council, 425 U.S.

1The Court notes that Defendant has not subnmitted a declaration
froma know edgeabl e person in support of this argunent.

2 n Desert Qutdoor, the fact that the ordi nance prohibited the
proposed signs was sufficient to establish standi ng even though the
plaintiffs had not yet applied for permts. See 103 F.3d at 818.

22




© 00 N oo o B~ wWw N P

NN N RN NN N NN R P R R R R R R R R
oo N o o M WO N P O ©O 0O N o o ON -, O

748, 761-62 (1976)). The Suprene Court, in Central Hudson,

established a four-part test for analyzing governnental restrictions
on conmerci al speech:

At the outset, we nust determ ne whether the expression is
protected by the First Arendnent . . . . Next we ask whet her
the asserted governnental interest is substantial. |If both
inquiries yield positive answers, we mnust determ ne whet her
the regulation directly advances the governnental interest
asserted, and whether it is not nore extensive than is
necessary to serve that interest.

Id. at 566. The City has the burden of establishing that the Sign

Ordi nance neets all the elenents of the Central Hudson test with

regard to the ban on off-site advertising displays. See Desert

Qut door, 103 F.3d at 819. The parties do not dispute that Plaintiffs’
proposed signs are protected by the First Amendnent (e.qg., Plaintiffs
are not seeking to advertise an unlawful product). The Court now
turns to the remaining el enents and concludes that the Gty has not
borne its burden.

Def endant has submtted a declaration fromthe Gty Pl anning
Director, Mke Kissel, who asserts that the Sign O di nance was adopted
to reduce and prevent “visual blight” and address “a safety concern
for notorists, whom|[sic], in ny experience were increasingly likely
to becone distracted by having their attention lured away fromthe
roadway to view the overabundance of signs.” Decl. of Mke Kessel 11
3-4. But “the Gty has not shown that it enacted its ordinance to

further any interest in aesthetics and safety.” Desert Qutdoor, 103

F.3d at 819. For exanple, “[t]he ordinance | acks any statenent of

pur pose concerning those interests.” [d. (citing National Advertising

Co. v. Town of Babylon, 900 F.2d 551, 555-56 (2" Cir. 1990)

(i nval i dating ordi nance containing no statenment of purpose)); Adans

Qut door Advertising of Atlanta, Inc. v. Fulton County, Georgia, 738
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F. Supp. 1431, 1433 (N.D. Ga. 1990); see also Southlake Property

Associates, Ltd. v. Gty of Morrow, Georgia, 112 F.3d 1114, 116 n.3

(11 Cir. 1997). Additionally, although M. Kissel states that he
“personally worked with the Gty Council in advising them of these

regul ations,” Kissel Decl. § 4, Defendant has not subnitted any
declarations fromCty Council menbers who actually voted to adopt the
Sign Ordinance or with |egislative history, such as transcripts of the
Counci |l deliberations, that m ght provide the Court with sone

indication of the original intent. Cf. NW Enterprises, Inc. v. Cty

of Houston, 27 F.Supp.2d 754, 854 (S.D. Tex. 1998) (considering
m nutes and transcripts of conmttee neeting).

However, the Suprenme Court has indicated that the “insufficiency
of the original notivation does not dinmnish other interests that the

restriction may now serve.” Bolger v. Youngs Drug Products Corp., 463

US 60, 71 (1983). Wiile Defendant’s showi ng of both its original
intent and current purpose — only the declaration of M. Kissel —is
weak, the City has at |least identified interests in aesthetics and
safety that el sewhere have been found to be “substantial.” See Desert
Qut door, 103 F.3d at 819. Accordingly, the Court will deemthe second

prong of the Central Hudson test net, though just barely.

However, “the City provided no evidence that the ordi nance
pronotes those interests.” 1d. M. Kissel’s declaration asserts that
“[o]ff-prem ses signs . . . were prohibited to . . . pronote the
City's interests in health, safety, welfare and aesthetics . ”
Kissel Decl. § 4. But neither M. Kissel nor Defendant cite to any
reports or studies or other evidence indicating that the ban actually

serves those interests. For exanple, the City has not presented any

statistics indicating that the nunber of accidents on the stretch of
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Interstate 60 in the City has declined along with the nunber of
bill boards along that route.'® Cf. Edenfield v. Fane, 507 U S. 761

770-71 (1993) (“This burden is not satisfied by mere specul ation or

conjecture . . . .”7). Accordingly, the Cty has not nmet its burden on

the third prong of Central Hudson, that the Sign O dinance directly
advances the City' s interests.

The Court nust “review with special care regul ations that
entirely suppress commercial speech in order to pursue a nonspeech-

related policy.” Central Hudson, 447 U S. at 566 n.9. Despite this

adnoni ti on agai nst broad speech restrictions to pronote interests like
aest hetics and safety, Defendant has not even attenpted to address the

remai ni ng el ement of the Central Hudson test, that the Sign Odinance

is no nore restrictive than necessary, which is the “critical

inquiry.” 1d. at 569. The Court finds that the Sign O dinance
restricts far nore speech than necessary. |In the context of off-site
advertising displays alone, the Sign Odinance bans all new signs
regardl ess of their size, their location, or the nunber of other signs
inthe vicinity. That is, the Sign Ordinance bans all off-site signs
regardl ess of whether a new sign woul d cause visual blight or create a
safety hazard. Additionally, the Court agrees with Plaintiffs that by
banning all signs not specifically authorized by the Sign O di nance,
the regul ation effectively reverses the proper nechanism Def endant
has not attenpted to show, for exanple, that its interests could not
be served by a schene that nerely prohibited particular signs in

particul ar areas. “The broad sweep” of the Sign O dinance indicates

3The Court provides this exanple for the parties’ benefit. The
Court does not intend to suggest that this particular study would be
ei ther necessary or sufficient to support the Sign Odinance.
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that the Gty “did not ‘carefully calculat[e] the costs and benefits
associated with the burden on speech inposed’ by the regulations.”

Lorillard Tobacco Co. v. Reilly, 533 U S. 525, 561 (2001) (quoting

C ncinnati v. Discovery Network, Inc., 507 U S. 410, 417 (1993))

(alteration in original).
Def endant presents two irrelevant argunments with regard to

Central Hudson that the Court can dispense with quickly. First,

Def endant contends that there is no evidence that any individuals have
been denied permts to install reasonable signs. Defendant is wong;
Plaintiffs were denied a permt. It is irrelevant whether the

proposed signs were “reasonable,” because this is a facial, not an as-

applied challenge. Cf. Mardi Gas of San Luis Qohispo v. City of San

Luis Obi spo, 189 F. Supp.2d 1018, 1033 n. 15 (“Facial attacks . . . are

not dependent on the facts surrounding any particular permt
decision.”). Second, Defendant contends that the Sign O dinance can
be justified because it applies to all areas of the Gty (which has no
residential zoning) equally. However, the fact that the Cty of

| ndustry is alnost entirely conmercial counsels in favor of applying

Central Hudson strictly. There are few, if any, countervailing

interests of the City s residential population to be considered.

Cf. Lorillard, 533 U.S. at 564-65 (“If sonme retailers have relatively

smal | advertising budgets, and use few avenues of comrunications, then

the Attorney Ceneral’s outdoor advertising regulations potentially

pl ace a greater, not |esser, burden on those retailers’ speech.”).
Bot h because Def endant has not even attenpted to neet its burden

under Central Hudson and because the Court finds that the O di nance

restricts nore speech than necessary, the Court finds that Plaintiffs

have established a substantial |ikelihood of success on this claim
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5. Whet her the Sign Ordinance Has Adequate Saf eguards
Government regul ations that restrict comrercial speech mnust
provi de adequate safeguards to |imt the potential infringenment on

First Amendnent rights. See, e.q., Freednman v. Maryland, 380 U. S. 51,

58-59 (1965). Freedman required, in the context of governnent
censorship of films, that:

the censor will, within a specified brief period, either
issue a license or go to court to restrain showing the film
Any restraint inposed in advance of a final judicial

determ nation on the nerits nmust simlarly be limted to
preservation of the status quo for the shortest fixed period
conpatible with sound judicial resolution . . . . [T]he
procedure nust al so assure a pronpt final judicial decision,
to mnimze the deterrent effect of an interimand possibly
erroneous denial of a license.

Id. at 59. The Ninth Crcuit has held that the “burden-of -
i nstituting-proceedi ngs saf eguard” does not apply to |icensing

schenes. See Baby Tam & Co., Inc. v. Cty of Las Veqgas, 247 F.3d

1003, 1008 (9" Cir. 2001) (citing FWPBS, Inc. v. Cty of Dallas, 493

U S. 215, 228-30 (1990)). Nevertheless, the licensing schene nust
provi de sonme saf eguards, such as guaranteeing the pronpt issuance of a
license and a pronpt judicial hearing. See id. at 1006-07; Baby Tam &
Co., Inc. v. City of Las Vegas, 154 F.3d 1097, 1100-01 (9" Cir. 1998)

[hereinafter Baby Tam1]; see also North O nsted Chanber of Conmerce

v. City of North A nsted, 86 F.Supp.2d 755, 777-78 (N.D. Ghio 2000)

(appl yi ng Freedman to a sign ordi nance).

The Gty of Industry Sign Ordinance provides no safeguards. It
does not set a deadline by which the Gty nust act after a party
submits an application for a permt. It does not provide for an
appeal s process after a pernmt is denied. And it does not make
provisions for what will happen if the City fails to respond to a

permt application pronptly. The entire permt schene is, therefore,
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facially unconstitutional . Cf. Baby Taml, 154 F.3d at 1102 (“W

hol d that because the Cty’'s ordinance fails to provide for a pronpt
heari ng and pronpt decision by a judicial officer, it fails to provide
for pronpt judicial review and violates the First and Fourteenth

Amendnents.”); Burbridge v. Sanpson, 74 F.Supp.2d 940, 953 (C.D. Cal.

1999) (“[T]he *approval and denial’ provisions[] are facially
unconstitutional. They fail to provide for pronpt judicial review.
[ They] fail[] to provide a tinme limt within which to deny or

approve of postings or distribution of literature.”); cf. also Café

Erotica/ W Dare to Bare/Adult Toys/ G eat Food/Exit 94, Inc. v. St

Johns County, 143 F. Supp.2d 1331, 1335 (MD. Fla. 2001); North Q nsted

Chanber of Commerce, 86 F.Supp.2d at 778. Plaintiffs have

denonstrated a substantial |ikelihood of success on its Freednan
claim
6. Whet her Plaintiffs Have Denonstrated |rreparabl e Harm

Because the Sign Ordinance is facially unconstitutional for |ack
of necessary safeguards, Plaintiffs’ |ikelihood of success is
virtually guaranteed. Accordingly, a prelimnary injunction enjoining
enforcenment of the statute will be granted if Plaintiffs also show the
possibility of irreparable harmif relief is not granted. |t appears
to the Court that Plaintiffs have shown the possibility of irreparable
harm “The loss of First Anendnent [and state constitutional]
freedons, for even mninmal periods of tinme, unquestionably constitutes

irreparable injury.” S.OC., Inc. v. County of dark, 152 F.3d 1136

1148 (9" Gir.), amended on other grounds, 160 F.3d 541 (9" Gir.

Def endant’s reliance on the Supreme Court’s recent decision in
Thomas v. Chicago Park Dist., 534 U S. 316, 122 S.C. 775 (2002), is
i nexplicable. The ordinance at issue in Thomas included the necessary
Freedman safeguards. See id. at 777-78.
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1998).
Because of the strength of Plaintiffs’ showi ng of |ikelihood of
success on the nerits, the Court need not apply the alternative,

“bal ance of the hardships,” test. |If it were to do so, however, the
Court would find that the bal ance of the hardships tips sharply in
Plaintiffs’ favor. Defendant’s fear that the City of Industry wll
beconme “Billboard Sign GCty,” Kissell Decl. {1 6-7, cannot justify
di sregard for the First Amendment rights of commercial speakers.

Cf. Café Erotica, 143 F. Supp.2d at 1336 (“St. Johns County may anend

its sign ordinance to conply with the FWPBS and Freedman st andards,
whil e those wishing to erect signs have no nmeans by which to ensure
that their First Amendnent rights are not indefinitely suppressed.”).
7. Whet her the Unconstitutional Provisions of the Sign Ordinance are
Sever abl e
Def endant asks that the Court sever any unconstitutional
provi sions of the Sign Ordinance fromthe rest of the regul ation.
Severability of a state regulation is a nmatter of state law. Leavitt
v. Jane L., 518 U S. 137, 138 (1996). Under California law, three
criteria exist for severability: “the invalid provision nust be

granmatically, functionally, and volitionally separable.” Leqgislature

of the State of Cal. v. Eu, 54 Cal.3d 492, 535 (1991) [hereinafter

Legislature of Cal.]. That is, the provisions nust be “granmmatically

severed without affecting the operation of the renaining” provision.
Id. Second, severance mnmust “not affect the function or operation of
the remaining provisions.” [d. And, finally, the Court nust find
that the drafters of the Sign Ordinance “woul d have adopted the
remai ni ng provi sions had they foreseen the success of [Plaintiffs’]

challenge.” 1d. “Severance of particular provisions is permssible
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despite the absence of a formal severance clause.” 1d. at 534-35.

It is possible that the off-site display prohibition mght be
severable. The Court need not address this issue, because of the
facially unconstitutional permt schene. The Sign Odinance is not
functional without a permt schene. Accordingly, the Court mnust
enjoin the entire Sign O dinance.

8. Plaintiffs’ QG her Gounds for Relief

Plaintiffs present a nunber of other grounds for enjoining the
Sign Ordinance, including that the regulation favors commercial over
nonconmer ci al speech, Mdtion at 17-18; that the regulation grants City
officials inpermssible discretion, Mdtion at 23-24; that the
ordi nance unduly burdens fundanental nethods of comrunication, Mtion
at 24-25; and that the regulation violates the Equal Protection C ause
of the Fourteenth Amendnent, Mbdtion at 25-27. Because the Court finds
that the permt schene is facially unconstitutional and the Sign
Ordi nance nust be enjoined in its entirety, the Court need not address

t hese other contentions. Cf. Central Hudson, 447 U. S. at 571 n. 14.

However, the Court notes that, to the extent that Defendant has failed
to provide argunent in opposition to any of these grounds for relief,
it my be found to have conceded the nmerits of Plaintiffs’ position.
Additionally, Plaintiffs’ arguments appear, upon the Court’s brief

review of them to have nerit.

I11. CONCLUSI ON
For the foregoing reasons, the Court finds that Plaintiffs have
established that their clains under the Sign O dinance are not noot.
Accordingly, the Court hereby GRANTS Plaintiffs’ Mtion in Response to

Def endant’ s Suggesti on of Moot ness.
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Havi ng resol ved the issues of standing and nootness in
Plaintiffs’ favor, the Court finds it appropriate to issue a rul
Plaintiffs’ Mtion for a Prelimnary Injunction at this tinme. Fo
reasons stated above, the Court finds that Plaintiffs have estab
a substantial |ikelihood of success in denonstrating the facial

unconstitutionality of the Sign Odinance and have denonstrated a

ng on
r the
i shed

possibility of irreparable harm Accordingly, the Court hereby GRANTS

Plaintiffs’ Mtion for a Prelimnary Injunction. Defendant is he
PROHI Bl TED, RESTRAI NED, and ENJO NED from enforcing the original

Ordinance, inits entirety.

DATED

r eby
Si gn

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE
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